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DIGEST 

1 .  Protest of the rejection of a bid as late is untimely 
when filed more than 10 days after basis of the protest is 
known . 
2 .  A protest concerning the type of contract to be awarded 
and alleged ambiguities in the specifications must be filed 
prior to bid opening to be timely. 

3. A bidder that submits a late bid is not prejudiced by 
information that it alone received which allegedly caused it 
to bid higher than other bidders where its bid is not 
available for consideration for award because it is received 
late. 

DECISION 

Turbo Mechanical Inc. (TMI) protests the award of a contract 
under invitation for bids (IFB) No. F65503-88-B-0026 issued 
by Eielson Air Force Base, Alaska for the repair of a 
turbine. 

We dismiss the protest. 

The Air Force issued the IFB on June 1,  1988, with bid 
opening scheduled for July 1 and later changed to July 8. 
In a letter to the Air Force dated June 27 TMI requested 
clarification of the specifications in the IFB; on July 1 
TMI sent another letter requesting clarification of the 
specifications in amendment No. 0002. Apparently as a 
result of TMI's second letter, the Air Force postponed bid 
opening indefinitely, and subsequently revised the specifi- 
cations. Amendment Nos. 0005 and 0006 were then issued, 
incorporating new specifications and establishing August 5 
as the bid opening date. 

On July 26, TMI wrote to the Air Force for clarification of 
the new specifications. The contracting officer received 



t h i s  l e t t e r  on August 1 and responded over t h e  te lephone t o  
Tj4I a n  August 3 .  The p r o t e s t e r  confirmed h i s  understanding 
of t h e  conve r sa t ion  i n  a l e t t e r  t o  t h e  A i r  Force t h e  same 
day . 
The A i r  Force received e i g h t  b ids  on August 5 ,  t h e  scheduled 
opening date. On August 9,  TMI ' s  b id  w a s  received by t h e  
c o n t r a c t i n g  o f f i c e .  By l e t t e r  dated August 9 ,  the  A i r  Force 
informed TMI t h a t  i t s  bid had been received a f t e r  t h e  t i m e  
f o r  bid opening and requested proof of t ime ly  mai l ing .  On 
August 1 1 ,  TMI p r o t e s t e d  t o  t h e  agency t h a t  t h e  s p e c i f i -  
c a t i o n s  i n  t h e  I F B  were inadequate ,  and t h a t  t h e  c o n t r a c t i n g  
o f f i c e r  had provided TMI with information a f f e c t i n g  bid 
p r i c i n g  t h a t  w a s  no t  given t o  o t h e r  bidders .  N o  mention was 
made i n  t h e  l e t t e r  of t h e  l a t e  d e l i v e r y  of  T M I ' s  b id .  

On August 19, t h e  agency denied  TMI ' s  p r o t e s t ,  s t a t i n g  t h a t  
t h e  s p e c i f i c a t i o n s  c l e a r l y  desc r ibed  t h e  government's 
requirements ,  and t h a t  t h e  informat ion  provided t o  TMI i n  
response t o  T M I ' s  r e q u e s t s  w a s  no t  p r e j u d i c i a l  t o  o t h e r  
b idders .  The d e n i a l  a l s o  informed TMI t h a t  i ts  bid had not 
been considered f o r  award because it had been rece ived  late.  

TMI p r o t e s t e d  t o  our O f f i c e  on September 2 ,  1988. TMI f i r s t  
argues t h a t  t h e  A i r  Force improperly r e j e c t e d  its b id  as 
l a t e ,  contending t h a t  t h e  l a t e  r e c e i p t  was due t o  government 
mishandling. TMI a l s o  asser ts  t h a t  t h e  A i r  Force s e l e c t e d  a 
type  of c o n t r a c t  t h a t  is c o n t r a r y  t o  p o l i c i e s  s t a t e d  i n  t h e  
Federa l  Acqu i s i t i on  Regulation. TMI b e l i e v e s  t h e  c o n t r a c t ,  
which is a f i rm-f ixed-pr ice  c o n t r a c t ,  should have been  a 
t ime-and-materials c o n t r a c t .  TMI also  argues  t h a t  t h e  A i r  
Force purposely made t h e  s p e c i f i c a t i o n s  ambiguous, and then  
provided only  TMI with c l a r i f y i n g  d a t a  which caused TMI t o  
s u b m i t  a h ighe r  b id .  

The p r o t e s t  of t h e  r e j e c t i o n  of T M I ' s  bid as l a t e  is 
untimely. The A i r  Force n o t i f i e d  TMI by l e t t e r  da ted  
August 9 ,  1988, t h a t  t h e  bid had been rece ived  a f t e r  t h e  
August 5 bid  opening d a t e  and requested t h a t  TMI f u r n i s h  
documentation of t ime ly  ma i l ing ,  which t h e  record i n d i c a t e s  
w a s  no t  fu rn i shed .  Although TMI p r o t e s t e d  o t h e r  issues t o  
t h e  A i r  Force on August 1 1 ,  it d i d  not  p r o t e s t  t h e  A i r  
Fo rce ' s  r e j e c t i o n  of i t s  bid as l a t e  u n t i l  it p r o t e s t e d  t o  
our  Off ice on September 2 ,  c la iming  government mishandling 
a f t e r  t h e  r e c e i p t  of i ts bid a t  t h e  government i n s t a l l a t i o n .  
While t h e  A i r  Force d id  not formal ly  reject t h e  bid u n t i l  
August 1 9 ,  under o u r  Bid P r o t e s t  Regula t ions ,  4 C.F.R. 
§ 2 1 . 2 ( a )  ( 2 )  ( 1  9881, a p r o t e s t  must  be f i l e d  w i t h i n  
1 0  working days of t h e  date t h e  p r o t e s t e r  knew or  should 
have known of t h e  b a s i s  f o r  i t s  p r o t e s t .  TMI knew t h e  A i r  
Force cons idered  its bid l a t e  when it rece ived  t h e  agency 's  
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August 9 l e t t e r .  S ince  TMI d i d  not  p r o t e s t  t h i s  issue u n t i l  
Wptember 2 ,  i t s  p r o t e s t  on t h a t  issue is untimely and not 
f o r our cons ider  a t  ion.  

Other i s s u e s  pro tes ted- - the  type  of c o n t r a c t  and t h e  
a l l e g e d  ambiguous s p e c i f  i ca t ions - - a re  a l s o  untimely,  s ince 
t h e y  concern a l l e g e d  i m p r o p r i e t i e s  i n  t h e  s o l i c i t a t i o n  which 
were apparent  p r i o r  t o  b id  opening. Under 4 C.F.R. S 
2 1 . 2 ( a )  ( 1  ) s u c h  a p r o t e s t  m u s t  be f i l e d  e i t h e r  with t h e  
agency o r  with t h i s  Of f i ce  p r i o r  t o  t h e  t i m e  set f o r  b i d  
opening, which p l a i n l y  d i d  not  happen here. 

F i n a l l y ,  t h e  f a c t  t h a t  TMI may have b id  higher  t han  o t h e r  
b i d d e r s  because of c l a r i f y i n g  information t h a t  it a lone  
a l l e g e d l y  rece ived  from t h e  agency w a s  not  p r e j u d i c i a l  s i n c e  
i t s  bid cannot  be considered i n  any event  because it was 
la te .  W e  no te ,  however, t h a t  t h e  c l a r i f y i n g  d a t a  rece ived  
re la tes  t o  who would be requi red  t o  f u r n i s h  ce r t a in  p a r t s  
and materials r equ i r ed  f o r  t h e  refurbishment  of t h e  t u r b i n e  
genera tor - - the  government o r  t h e  c o n t r a c t o r .  The record 
i n d i c a t e s  t h a t  TMI was t o l d  t h a t  t h e  c o n t r a c t o r  would be 
r equ i r ed  t o  f u r n i s h  a l l  p a r t s  and l a b o r ,  p r e c i s e l y  as 
i n d i c a t e d  i n  t h e  s o l i c i t a t i o n ,  which r e q u i r e s  the  c o n t r a c t o r  
t o  provide " a l l  p l a n t ,  l a b o r ,  material and work necessary" 
t o  complete t h e  job. With t h e  except ion  of t h e  t u r b i n e  
r o t o r  wheels (which t h e  government would p r o v i d e ) ,  a l l  o the r  
p a r t s  were p l a i n l y  r equ i r ed  t o  be furn ished  by t h e  
c o n t r a c t o r .  The a l l e g e d  c l a r i f y i n g  information,  t h e n ,  
provided no more informat ion  t h a n  was p l a i n l y  set ou t  i n  t h e  
s o l i c i t a t i o n .  

The p r o t e s t  is d ismissed .  

Ronald Berger 0 
Associa te  G e n e r a l  Counsel 
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